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*  Bullying: Definitions, Effects -
Solutions

® A New Legal Chapter in Employee Relations:

Preventing Abusive Conduct

® “Abusive Conduct” Prevention Training

Requirements and Best Practices

® Bullying in the workplace - the first steps on the

“pathway to violence”

Be the Cure: Speak Up, Step Up, Lead
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* Bullying in the Workplace: Old
Problem, New Laws

. Almost every state and territory has anti-bullying

laws covering K — 12 schools (including
prohibitions on cyber-bullying)

. On Feb. 10, 2016, Rhode Island became the 30t

state to introduce some version of the model
“Healthy Workplace” Bill

. CA has new “abusive conduct prevention”

training requirement

But NO state has a law prohibiting workplace
bullying and no federal law
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“Bully Aware” and
Help “Troubled”

Employees before they
become “Troubling”
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° Compassionate, Leadership:
The Essential Rule

SEE it

HEAR it

CARE about it

SHARE it
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° Threshold Consideration:
Eliminating "Managerial Inertia”

WHY DO MANAGERIAL LEADERS
FAIL TO COME FORWARD WITH
CONCERNS ABOUT EMPLOYEE

BEHAVIORS?
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* Abusive Conduct: Let's Kick it Off
— and Out!

What do YOU think of as
workplace “bullying”?
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°* The Effects of “Violence to the

) Spirit’

e Job dissatisfaction resulting in poor performance,
tardiness, absenteeism

 High turnover, loss of allegiance to employer

* Physical illness: cardiovascular and gastrointestinal,
nypertension

* Mental and emotional anguish
* Lower profits, higher litigation costs
A “Toxic” Catalyst for workplace violence

* | Notjustvictims — witnesses too!
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Abusive Conduct: Example of
California Law

Conduct of an employer or employee in the
workplace:

1. With malice;

2. That a reasonable person would find
hostile, offensive; and

3. Unrelated to an employer’s legitimate
business interests.
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° Practical Difficulties and
Considerations

1. Is workplace bullying illegal?
What is “malice” under the law?

. Can one act of “bullying” be “enough”?

oW N

How do you distinguish between “disparaging
remarks” and constructive feedback?

5. What can you do - as human resources, safety, and
managerial leaders - to stop bullying?
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* Definition of Malice (from Model
Healthy Workplace Act)

“The desire to see another person suffer
psychological, physical or economic harm,
without legitimate cause or justification.”
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Desire to Harm...?

Anyone care to admit?

Of course not — because would never seek to
damage others...!

Then HOW does this come about?
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How Is Malice “Proven”?

Inferred from:

1.
2.

Outward expressions of hostility

Harmful conduct inconsistent with an
employer’s legitimate business interests

. Continues after request to stop, or despite signs

of distress from victim

Exploitation of complainant’s known
vulnerabilities
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° “Intentional Infliction of
) Emotional Distress”

» CA Legal Definition: “Conduct that shocks the
conscience of a civilized and decent society.”

» WA State: The “Tort of Outrage”!

» Goes to how we communicate poor
performance, not “why”...

EXAMPLE: The Story of Debbie Agis, Howard
Johnson’s Restaurants, and the well-intentioned
but frustrated manager...
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* Rethinking "Hell's Kitchen™ and
“Workplace Darwinism”

1. We make stereotypical assumptions about
certain work environments:
a. The “Construction Site” Theory
b. “If you can’t stand the heat, don’t come in this
kitchen!”

2. “Survival of the Fittest” (workplace Darwinism)
is neither smart nor valid as a workplace
leadership principle
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Troubled v. Troubling
)

Troubled — internalized stressors and resulting
low-level behaviors, often showing up in basic
performance or changes in workplace

socialization; not generating fear among others

Troubling — escalated, externalized behaviors

disrupting the workplace, raising levels of
concern among peers
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= _  Levels of “Control”: Three Relevant
Behavioral Patterns of the “Troubled” -
or “Troubling” - Employee

Fearful
» What are characteristics of people who are afraid?

Frustrated
> How does someone who is “frustrated” behave?

Predatory
» In this context, operates to “take control” away
from others, shift to self —a form of “bully”

I”
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. Let's Get Real: Examples of
Bullying — The First Phase of the
> Behavioral Continuum

» Making sarcastic jokes or teasing remarks

» Criticizing subordinates/co-workers in front of
colleagues

» Interrupting an employee in a rude manner
» Giving employee dirty looks - or ignoring / micro-

aggressions, micro-inequities
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Second Phase — Escalation along
the Bullying Continuum

» Raising voice - yelling, tantrums
» Issuing personal insults
» Spreading rumors or sharing other’s info

» Inappropriate physical contact/Physical
threats/Violence
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Be Honest: Have You Ever Withessed
Bullying?

What did you do?
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*  Practical Steps To Eradicate

STOP

) ~ BU”y|ng Tm?K

1. Treat others the way you want to be treated

2. Don’t be an unengaged “bystander” (standing
idly by, looking away) — it aids and abets

3. Speak up if you can:
“Your conduct is not appropriate and violates policy
regarding workplace bullying. It’s not right and needs to

stop.”
4. Report to Upper Management

5. Report to Senior HR
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- Tools That Motivate Respectful
Communications And Behaviors

» Understand and explain malice

» Hold up a “mirror” to their reflection; use of
other examples

» Their personal “self-interest” in (a) getting good
performance from others, (b) having available
resources, (c) avoiding embarrassment or
discipline (least effective)
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* Status-Blind Harassment: Prevention
) Obligations “Borrowed” From EEO Law

1. Supervisor —_— Employee
2. Employee — Employee
3. Customer-Vendor ==  Employee

4. Professional services s=p Client
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 For Management: Prevention Through
Best Practices Leadership (1)

1. Empathic leadership
— Sheds the “veneer” of supervisory authority

2. Communicates goals and evaluation criteria in a
clear manner, and on a timely basis

— Uses “just cause” techniques (aka the “Fairness
Stds”)

3. Generates trust, someone who is sought out by
others to effectively resolve conflicts without
unnecessary escalation
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* For Management: Prevention Through

Best Practices Leadership (2)

. Actively advocates for employee health and
welfare

Unafraid of confronting unfairness and holding
oullies accountable

Recognizes the contributions of others
Detail-oriented — takes time to know the facts
Patient, good listener

Kind
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Using the “Fairness” Standards

. Will help you create/maintain a culture of

excellence

. Will create a structure that helps you avoid

perceptions of malice

. Will deter the “frustrated manager/emotionally

distressed employee” dynamic
Demonstrates care for employee’s success
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The Fairness Standards (aka “Just
Cause”)

NOTICE

INVESTIGATION*

CONSISTENCY

CORRECTIVE COUNSELING (progressive discipline)
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« The “$350,000 Final Question...” In
the Cause Conversation

“Is there anything getting in the way, any
obstacle | should know about, that will prevent
you from meeting the described standards of
excellence that we require of you?”
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Complaint Intake — and the
Reluctant Victim
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°* Two Final Thoughts: Shedding The
Veneer Of Supervisory Authority

Acknowledging — and using - our own
discomfort and fears

Using the “Loved One” Litmus Test
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[ Thank You
~ and Have a Peaceful Day!

Glen E. Kraemer, Esq.
Hirschfeld Kraemer LLP
233 Wilshire Boulevard, Suite 600
Santa Monica, CA 90401
T: (310) 255-1800 | F: (310) 255-0986
gk@HKemploymentlaw.com
www.HKemploymentlaw.com
https://twitter.com/HKemploymentlaw
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